State v. Hudson Respondent\u27s Brief Dckt. 45137 by unknown
UIdaho Law
Digital Commons @ UIdaho Law
Not Reported Idaho Supreme Court Records & Briefs
12-29-2017
State v. Hudson Respondent's Brief Dckt. 45137
Follow this and additional works at: https://digitalcommons.law.uidaho.edu/not_reported
This Court Document is brought to you for free and open access by the Idaho Supreme Court Records & Briefs at Digital Commons @ UIdaho Law. It
has been accepted for inclusion in Not Reported by an authorized administrator of Digital Commons @ UIdaho Law. For more information, please
contact annablaine@uidaho.edu.
Recommended Citation
"State v. Hudson Respondent's Brief Dckt. 45137" (2017). Not Reported. 4050.
https://digitalcommons.law.uidaho.edu/not_reported/4050
 1 
LAWRENCE G. WASDEN 
Attorney General 
State of Idaho 
 
PAUL R. PANTHER 
Deputy Attorney General 
Chief, Criminal Law Division 
 
LORI A. FLEMING 
Deputy Attorney General 
P.O. Box 83720 
Boise, Idaho 83720-0010 
(208) 334-4534 
 
 
IN THE SUPREME COURT OF THE STATE OF IDAHO 
 
 
STATE OF IDAHO,  
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          Defendant-Appellant. 
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) 
 
          NO. 45137 
 
          Minidoka County Case No.  
          CR-2016-2071 
 
           
          RESPONDENT'S BRIEF 
 
     
      Issue 
Has Hudson failed to establish that the district court abused its discretion by imposing an 
underlying unified sentence of 10 years, with four years fixed, upon his guilty plea to felony 
DUI? 
 
 
Hudson Has Failed To Establish That The District Court Abused Its Sentencing Discretion 
 
 Hudson pled guilty to felony DUI and the district court imposed a unified sentence of 10 
years, with four years fixed, and retained jurisdiction.  (R., pp.129-32.)  Hudson filed a notice of 
appeal timely from the judgment of conviction.  (R., pp.147-49.)  Following a period of retained 
 2 
jurisdiction the district court suspended the sentence, and placed Hudson on supervised probation 
for five years.  (Judgment After Retained Jurisdiction, filed December 11, 2017.1)     
Hudson asserts that the district court abused its discretion by imposing an excessive, 
underlying sentence in light of his “amenability to treatment and his efforts to begin 
rehabilitating himself.”  (Appellant’s brief, pp.3-5.)  Hudson has failed to establish an abuse of 
discretion.   
When evaluating whether a sentence is excessive, the court considers the entire length of 
the sentence under an abuse of discretion standard.  State v. McIntosh, 160 Idaho 1, 8, 368 P.3d 
621, 628 (2016); State v. Stevens, 146 Idaho 139, 148, 191 P.3d 217, 226 (2008).  It is presumed 
that the fixed portion of the sentence will be the defendant's probable term of confinement.  State 
v. Oliver, 144 Idaho 722, 726, 170 P.3d 687, 391 (2007).  Where a sentence is within statutory 
limits, the appellant bears the burden of demonstrating that it is a clear abuse of discretion.  
McIntosh, 160 Idaho at 8, 368 P.3d at 628 (citations omitted).  To carry this burden the appellant 
must show the sentence is excessive under any reasonable view of the facts.  Id.  A sentence is 
reasonable if it appears necessary to accomplish the primary objective of protecting society and 
to achieve any or all of the related goals of deterrence, rehabilitation, or retribution.  Id.  The 
district court has the discretion to weigh those objectives and give them differing weights when 
deciding upon the sentence.  Id. at 9, 368 P.3d at 629; State v. Moore, 131 Idaho 814, 825, 965 
P.2d 174, 185 (1998) (court did not abuse its discretion in concluding that the objectives of 
punishment, deterrence and protection of society outweighed the need for rehabilitation).  “In 
deference to the trial judge, this Court will not substitute its view of a reasonable sentence where 
                                            
1 Contemporaneously with the filing of this brief, the state has filed a motion to augment the 
appellate record with a file-stamped copy of the Judgment After Retained Jurisdiction, filed in 
the district court on December 11, 2017. 
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reasonable minds might differ.”  McIntosh, 160 Idaho at 8, 368 P.3d at 628 (quoting Stevens, 
146 Idaho at 148-49, 191 P.3d at 226-27).  Furthermore, “[a] sentence fixed within the limits 
prescribed by the statute will ordinarily not be considered an abuse of discretion by the trial 
court.”  Id. (quoting State v. Nice, 103 Idaho 89, 90, 645 P.2d 323, 324 (1982)).    
The maximum prison sentence for felony DUI is 10 years.  I.C. §§ 18-8005(6), -8005(9).  
The district court imposed an underlying unified sentence of 10 years, with four years fixed, 
which falls within the statutory guidelines.  (R., pp.129-32.)  Hudson’s sentence is not excessive 
in light of his ongoing decisions to endanger others by driving while intoxicated and his refusal 
to accept responsibility for his actions.   
Hudson’s criminal record demonstrates his disregard for the law and the well-being of 
others.  Hudson has one felony stalking conviction, for which he was incarcerated from 2006-
2008.  (PSI, pp.8-9, 11.)  Hudson also has five misdemeanor convictions for DUI and 14 other 
misdemeanor convictions that include disturbing the peace, obstruct and delay, and battery.  
(PSI, pp.5-9.)  While incarcerated on the stalking charge, he received two DOR’s—one for 
failure to obey orders and being belligerent/combative with staff, and the other for 
“Administrative – wrote concern saying staff should have people work pod control ‘that no [sic] 
what the fuck is going on.’”  (PSI, p.11.)   
In this case, after a concerned citizen called dispatch to report an intoxicated driver, the 
police arrived to find Hudson parked in a restaurant parking lot.  (PSI, p.3.)  When the police 
officer told Hudson someone had reported his was possibly driving while intoxicated, Hudson 
yelled, “fucking pig callers.” (PSI, p.3.)  Hudson refused to get out of the car to perform field 
sobriety tests, so officers were forced to pull him out of his car and handcuff him.  (PSI, p.3.)  
Hudson continued to struggle and be belligerent, yelled at the officers to “Hit me pig,” and, 
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while on route to the hospital for a blood draw, chanted “Kill the pigs” and made sexual 
comments and threats toward the officer and his family.  (PSI, pp.3-4.)  Hudson continued to be 
combative with officers and hospital staff, and both officers and two nurses had to hold him 
down during the blood draw.  (PSI, p.4.)  Hudson’s blood alcohol content was .226.  (PSI, p.4.)   
Hudson’s claim that he has taken steps toward rehabilitation, even if true, does not show 
the district court abused its discretion in concluding that a lengthy underlying sentence was 
necessary given Hudson’ history and his refusal during the presentence process to accept 
responsibility for his criminal behavior.  When asked for his version of events in the presentence 
investigation questionnaire, Hudson wrote: “Some buttwipe called johhny law said I was 
drinking and followed me to the store n kept johnny law informed where I was.”  (PSI, p.4 
(verbatim).)  During his presentence interview Hudson continued to blame the arresting officers 
for “…basically breaking the law,” and claimed he only pled guilty because the public defender 
“don’t do anything for you.”  (PSI, pp.4-5.)  He also stated, “I don’t think I committed a crime. 
In my opinion he arrested me illegally so I don’t think I committed a crime because if a cop 
don’t see you commit crime I don’t think they should go off someone’s hearsay.”  (PSI, p.5.) 
At sentencing, the district court addressed the seriousness of the offense, Hudson’s 
ongoing DUI offending, the risk he poses to society, and his negative attitude.  (4/17/17 Tr., 
p.22, L.21 – p.27, L.14.)  After a period of retained jurisdiction, the district court suspended the 
sentence and placed Hudson on supervised probation for five years.  (Judgment After Retained 
Jurisdiction, filed December 11, 2017.)  The state submits that Hudson has failed to establish that 
his underlying sentence is excessive for reasons more fully set forth in the attached excerpt of the 
sentencing hearing transcript, which the state adopts as its argument on appeal.  (Appendix A)  
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Conclusion 
 The state respectfully requests this Court to affirm Hudson’ conviction and sentence. 
       
 DATED this 29th day of December, 2017. 
 
 
 
      __/s/_Lori A. Fleming___________ 
      LORI A. FLEMING 
      Deputy Attorney General 
 
 
      ALICIA HYMAS 
      Paralegal 
 
 
CERTIFICATE OF SERVICE 
 
 I HEREBY CERTIFY that I have this 29th day of December, 2017, served a true and 
correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic copy to: 
 
BRIAN R. DICKSON  
  DEPUTY STATE APPELLATE PUBLIC DEFENDER 
 
at the following email address:  briefs@sapd.state.id.us. 
 
 
 
      __/s/_Lori A. Fleming___________ 
     LORI A. FLEMING 
Deputy Attorney General    
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effective on judgment . Anything else preliminary before 
recommendations? 
MR. STEVENSON: No. 
MR. TWIGGS: No, Your Honor. 
THE COURT: Recommendations from the state? 
MR. STEVENSON: Judge, tile State of Idaho Is 
recommending a two years fixed, followed by a five year 
Indeterminate, for a total of seven, and ask that the court 
retain Jurisdiction. 
I guess the troubling aspect of this particular 
case Is that the defendant Is not taking responsibility. 
Even in his own version of the particular crime it seems 
like he doesn't take responsibility. Quote: "Some butt 
wipe called Johnny Law said I was drinking and followed me 
to the store and then Johnny Law informed where I was." 
That's his version of t he factual basis of the crime. That 
particular version doesn't set well with the State of 
Idaho, feeling that he's not going to take responsibility 
for his crime, so how can the State of I daho believe he's 
going to take responsibility for his rehabilitation and the 
consequences that he has broken the law? 
With that I feel that a rider wou ld do the 
defendant well. It seems like his blood alcohol was 
significant. Also it seems like the PSI has Indicated that 
a rider would do the defendant well. I don't know If it 
20 
will or not, based on his att itude going Into It, but I'm 
willing to give him a shot. I'm willing to see how he 
participates in the rider. I think It wou ld be a good 
indicator to the State and also to society whether or not 
he's going to be serious about his rehabilitation and crime 
In the future. 
THE COURT: On behalf of the defendant. 
MR. TWIGGS: Thank you, Your Honor. Talking to 
Mr. Hudson, his state of mind in the PSI is reflect ive of 
his issues regarding the case. He did have some concerns 
regarding the stop and where it was located and the arrest 
and the warrant and blood draw. Those are things we talked 
at length regarding that, and he always had concerns and 
issues regarding that, and his view on those were reflected 
In the PSI as to the j ustification for them. 
Obviously the State disagreed with those and was 
not willing to just let the case go, but Mr. Hudson decided 
to go ahead and get this taken care of. He admitted and 
did plead to the fact he was driving and had been drinking 
and the test did come back what it did. So li e did take 
responsibility in that regard. 
He's also concurring with the State in asking for 
a retained jurisdiction on this. He has, as the PSI 
Indicated, a prior felony case in 2006. It was a stalking. 
He had participated in a retained jurisdiction there, he 
21 
1 Indicates, and did well with that. Looks like he was 
2 paroled and did a successful parole and was able to get 
3 that case closed out and done with. 
4 This is a new retained jurisdict ion program. We 
10.1>.M1 5 did have a lengthy conversation about that. He has tried 
6 to find out more information regarding it and he is willing 
7 to participate and do that. I think he should do well and 
8 get that taken care of. So we concur with t he State's 
9 recommendation and would ask the court to follow that. 
"",.... 10 Thank you. 
11 THE COURT: Anything you wish to say on your own 
12 behalf, Mr. Hudson? 
13 MR. HUDSON: Only just, Your Honor, unlike what 
14 the prosecutor said, I do take responsibility for what I 
""""' 15 done. I know what I did was wrong. And I was upset on the 
16 way the arrest went down, but l do take full responsibility 
17 for my actions. I mean, no one breaks my arms to make me 
18 drink and drive. No one breaks my arms to make me arrive 
19 at what I did. I take full responsibility to what I do 
,~,...,., 20 with my life. That's about it. 
21 THE COURT: Here's my question, Mr. Hudson, 
22 because this is one of t he worst PSls -- It's not the 
23 absolute worst ever -- but in terms of your attitude, It's 
24 not good. And there's a lot of red flags. So if I follow 
, o:i>AM 25 the recommendat ion of two plus five for seven, I could see 
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you flopping a r ider really easily and having problems in 
the pen. You've been to the pen before, same attitude 
problems you had in this case, and you end up doing seven 
years. 
Do you want to t ry that? I mean, because I was 
inclined in reviewing this to give you a fixed sentence, 
top out your time. You're going to have a llcense 
suspension at the end of it, but t hen you can say what you 
want to the guards, you can act how you want In prison. 
You could do It your way. You're taking responsibility and 
you'll be punished and then it will be done. 
So what do you think? At your age, I mean, a 
r ider -- I mean, I tell this -· a lot of people In your age 
bracket with this charge, felony DUI, get a r ider, and one 
of the problems is you're going to be In there with men In 
their 20s who are going to drive you nuts. And previously 
the corrections officers and other inmates probably drew 
your frustration with them. So what do you want to do? 
MR. HUDSON: I think I can do the program just 
fine. I went through TC when I was locked up and all them 
guys was In their 20s and I was in my 40s and I made it 
through with no problems. 
THE COURT: Your third DUI was less than three 
months after you were discharged from parole. 
The problem is the goals of sentencing is 
23 
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protection of society, the related goals are deterrence, 
rehabilitation and ret r ibution. There's also prot ection of 
the public interest. I'm familiar with the sentencing 
factors In Idaho Code 19-2521. We have to ask If there's 
an undue risk you'll commit a crime on probation; whether 
you need correctional treatment most effectively provided 
by imposing a sentence; whether a lesser sanction than an 
Imposed sentence depreciates the seriousness of the crime; 
whether Imprisonment is an appropriate punishment or 
deterrent to you and others; and then, whether you're a 
multiple offender or professional criminal. 
The other factors are whether your conduct caused 
or threatened harm. Here it threatened harm. I t didn't 
cause harm, and I don' t think you intended It to cause 
harm. Whether you have a criminal history or led a law 
abiding life for a substantial time, the answer to that Is 
no. Whether you acted under provocation or anything, and 
there's not. And whether your character and attitude 
indicates the commission of another crime Is unlikely. 
That's hard to say with what's in this PSI. It's hard to 
say. 
The case before this, we j ust had a sentencing on 
a DUI, and the problem there was a second felony DUI, but 
the same number of felonies -- or excuse me -- DU!s. You 
have a prior felony, but not a prior felony DUI. 
24 
So the aggravating Issues In the PSI -- and I'll 
note them for the record -- when the officer came up, you 
started yelling f-lng pig callers. And I understand your 
Issues with the stop or what have you, but this goes beyond 
that. And then yelling at the officer: Hit me, pig, and 
continu ing to chant, Kill the pigs. Continued saying that 
and making sexual comments to the deputy and family, It 
says. 
BAC of .226, so obviously t hat Impairs your 
j udgment when you're saying those things. But then in your 
questionnaire, I mean, criticizing a citizen for calling 
the law? And I understand you think the criminal procedure 
should be different, but you know -- and you did take 
responsibility today versus what you said on page five of 
the PSI which was: Didn't think you committed a crime. 
Which is different from Just having a disagreement about 
how legal procedures work. 
You first DUI was in 2000 and you had a driving 
without privileges and that would be a problem if it was 
for DUI. Malicious injury misdemeanor. Second DUI in 2004 
and then 2005 some misdemeanors and the first degree 
stalking, and that's what got you in prison. You got a 
third DUI In Cassia shortly after being discharged from 
parole. And a few years later another DUI in Blaine 
County, and then a couple years after that this DUI. 
25 
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Page 14, the other than honorable discharge for 
throwing an officer out a window. Page 16 you were asked 
if you caused any problems and you said: No, only the law 
has put me In Jail, yet It says you're a good candidate for 
a retained jurisdiction. Your life history doesn't add up 
to that. 
So you think you can do a retained Jurisdiction? 
MR. HUDSON: Yes, sir, I do. 
THE COURT: I guess we'll see. It's kind of a 
1&.21m 10 no-lose retained Jurisdiction. I think If you're on 
11 probation, which I don't know If It's going to happen, you 
12 need a longer suspended sentence, because with your 
13 attitude right now I don't see how you can complete a 
14 probat ion. But we'll see. And I guess the sentence can 
,..,,.,. 15 always be modified on a relinquishment and we'll just see 
16 If you have the attit ude that can stay out of trouble. 
17 So in the exercise of discretion I'll sentence 
18 you to a unified sentence of ten years, comprising four 
19 fixed, six Indeterminate. I'll reta ined jurisdiction. And 
,._,,.,, 20 t his is a rider to see if you can do probation, because as 
21 you can tell from my comments, the only thing 
22 differentiating this from somebody going to prison was your 
23 prior felony wasn't a DUI. It's not the sentence you had 
24 before, so you haven't had a r ider on a DUI, but --
"'""' 25 And you have previously provided a DNA sample. 
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So you get 149 credit for t ime served. Court costs . No 
fine. Driving privilege suspension five years absolute on 
release. Five-year Interlock after that. 
And I strongly advise you •· let me j ust put it 
t his way: You had a 2006 DOR before you wrote a concern 
saying the staff -- you said people working pot control 
that know what the "F" Is going on. Say that on your 
r ider, you're done. I'll relinquish you without a hearing 
easily. I'll decide whether to reduce the sentence or not. 
But something like that -- and if we had -- you're on the 
bus going up there saying: Kill the pigs, or whatever, 
it's real easy to relinquish. So that's where you're at. 
I hope you have that self control and you can benefit from 
it. So you'll get the chance. 
You have 42 days to appeal. If there's anything 
you wish to appeal, discuss It with counsel. Good luck. 
Do a good rider. 
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